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damages. Held, that he could recover substantial damages. McKeon v. N. 
V., N. H. & H. R. Co. (1902), — Conn. — , 53 Atl. Rep. 656. 

"A railroad company may be compelled to erect such structures and sub- 
mit to such regulations as are necessary for the safety of the public or security 
of property." And an act providing for the abolition of grade crossings is a 
proper exercise of the police power of the state. Lewis on Eminent Domain, 
§ 156 e, and cases there cited; N. Y. & N. E. R. R. Co. v. Bristol, 151 U. 
S. 556, 9 Am. R. R. & Corp. Rep. 593. But though defendent was authorized 
and virtually compelled to exercise its power of eminent domain, the court 
said: "No statute can avail to justify the taking of private property for public 
use without just compensation." That the tracks were put there "merely as 
a temporary expedient in aid of a lawful work and removed as soon as the 
work was completed, is only important in determining the amount of com- 
pensation to which he is entitled Nor is a wrongful taking of 

property, whether it be real or personal, any the less a taking because it is not 
permanently appropriated to the wrong doer's use." The power of eminent 
domain carries with it the obligation to make just compensation to the person 
whose property is taken, and "this liability is not removed because defendant 
was compelled to make the changes which involved the damage to the plain- 
tiff's property." 

Sales — Warranty. — Plaintiff sold a second hand engine representing 
that it was "as good as new in every particular." Defendant, a skilled 
mechanic, looked at the engine but did not carefully inspect it. In an action 
for the price, Held, that these words constituted a warranty. Milwaukee Co. 
v. Hamacek (1902),— Wis.— , 91 N. W. Rep. 1010. 

The court held that such words were a representation of physical fact and 
not mere words of general commendation. "As good as new" referring to a 
house, was held to be "the assertion of an opinion which contained within it 
the assertion of a fact, and though innocently made, a fraud in equity. 
Eibel v. VonFell, 55 N. J. Eq. 670, 38 Atl. R. 201. Where the facts are not 
equally known to both parties a statement of opinion may imply a knowledge 
of facts by the speaker which justify his opinion, as in Smithy. Land & Cor- 
poration, 28 Ch. Div. 7, where a representation that a hotel was leased to "a 
very desirable tenant" was held to be fraudulent. 

Telegraph Company — Delay in Delivery — Damages.— Plaintiff made 
a special contract for the immediate delivery of a particularly urgent tele- 
gram, summoning a physician to attend plaintiff's sick child. By negligence 
in the transmission and delivery of the message, the physician did not 
arrive until some twenty-four hours later than would have been the case had 
the telegram been promptly delivered. During this time the child suffered 
intensely, and died shortly after the physician's arrival. In an action for 
damages against the telegraph company, Held, that damages may be recov- 
ered for increased mental anguish incurred from witnessing the suffering of 
a sick child, where such increased suffering is occasioned by the negligent 
failure of a telegraph company to promptly deliver a message. Western 
Union Tel. Co. v. Cavin (1902),— Tex. Civ. App.,— ,70 S. W. Rep. 229. 

The liability of a telegraph company for mental suffering where no ele- 
ment of damages other than mental pain is shown, was first declared in So 
Relle v. IV. U. Tel. Co., 55 Tex. 308 (1881). This rule has been adhered to 
by some states and repudiated by others. ( W. U. Tel. Co. v. Wood, 57 Fed. 
Rep. 471 (1893) ; 29 Am. L. R. 209, note 266). In the states where such an 
element may be considered, the question then arises, Is the negligent failure 
complained of, the proximate cause of the mental anguish? As stated by the 
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court in the principal case, the Texas decisions on the award of damages for 
mental pain, are only reconcilable, if at all, on the ground of distinction 
between proximity and remoteness of cause. Although the supreme court 
of Texas has not expressly recognized that a conflict exists in its decisions, 
from the following cases no ground for reconciliation appears : Supporting 
principal case, Tel. Co. v. Richardson, 79 Tex. 649, 15 S. W. 689; Tel. Co. 
v. Kendzora, — Tex. Civ. App. — ,26 S. W. Rep. 245. Contra, Tel Co. v. Cooper, 
71 Tex. 507, 9 S. W. Rep. 598, 1 L. R. A. 728, 10 Am. St. Rep. 772; 
Rowellv. Tel. Co., 75 Tex. 26, 12 S. W. Rep. 534. 

Triai, — Coercion of Jury by Failure to Furnish Opportunity to 
Si,eep. — Defendant was convicted of murder. After the submission of the 
case to the jury, the jurors were kept together for 89 hours, without beds, 
cots, or other usual facilities for obtaining sleep. They were given food, fire.and 
reasonable opportunity for exercise. Five jurors, who until the last had voted 
for acquittal, subsequently testified that the verdict was deliberate and volun- 
tary, and not the result of fatigue or exhaustion. Held, that the verdict 
should not be disturbed. Russellv. Slate (1902), — Neb. — , 92 N. W. Rep. 
751. 

Said the court: "The length of time a jury shall be kept together in con- 
sultation is a matter over which the trial court has a large discretionary power; 
and according to the ancient authorities, the privations which the jury in this 
case were compelled to endure, would not tell against their verdict. It was 
the practice in England, even in the time of Blackstone, to keep the jury out 
without meat, drink, fire, or light, and to compel them to follow the judge's 
cart to the next assize if they did not come to an agreement by the end of the 
term. Proffatt Jury Triai,, 2 475; Thomp. & M. Juries, ? 310; 3 Bi,. 
Comm, (Hammond's Bd.) 496. But this practice has been long obsolete. In 
every civilized country jurors are now furnished the ordinary accommodations 
and comforts of life, and it has, we believe, become a fixed principle of gen- 
eral jurisprudence that a verdict cannot stand which is the result of any 
species of coercion. Whart. Pi,. &Prac. §731; Com. v. Purchase, 2 Pick. 
521, 13 Am. Dec. 452; Peoples. Olcott, 2 Johns. Cas. 301, 1 Am. Dec. 168; 
People v. Goodwi'-, 18 Johns. 187, 9 Am. Dec. 2C3. The doctrine of compelling 
a jury to agree bj the pains of hunger and fatigue was denounced by Chan- 
cellor Kent in People v. Olcott as amonstrous doctrine, and 'altogether repug- 
nant to a sense of humanity and justice.' And so it was. It had its origin 
and vogue in rude times, and among a rude people, but, as manners and sen- 
timents improved, it fell into disuse and no vestige of it now remains. There 
is now in substance, as well as in form, a trial by jury. The verdict must, as 
was said by Chief Justice Parker in Com. v. Purchase, be the result of a real, 
and not a formal, consensus of opinion. It must represent intellectual con- 
viction, not mere lack of physical endurance. In this case, had nothing 
appeared but the fact that the jury had been kept together for 89 hours with- 
out reasonable opportunity to sleep, we should be very much inclined to think 
that the agreement was the result of coercion. But more does appear. Five 
jurors called by defendant to destroy the verdict gave testimony, which, we 
think, fully sustains it. According to the testimony of these jurors, — and 
among them were themen who had voted to the last for acquittal, — the agree- 
ment was a deliberate and voluntary one, and was not brought about by 
fatigue or exhaustion. It seems that the men who composed the jury were 
possessed of a large measure of pluck and endurance, and that those who had 
been voting for acquittal stood resolutely by their opinions until convinced that 
they were wrong. This being so, defendant has no reason to complain." 



